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®mteb States Court of Appeals 

District of Columbia 


No. 9284 


Harold Behrman, 
Appellant, 

v. 

Michael S. Sims, 
Mildred Sims and 
Patricia Morganstern, 
Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 

i 

■ 

BRIEF FOR APPELLANT 

i 

JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
entered pursuant to a verdict rendered by a jury in an 
action brought by Appellees against Appellant for j dam- 
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ages on account of personal injuries and property damage 
resulting from an automobile collision. The amount claii"- 
ed in Appellees’ complaint was in excess of Three thousand 
($3,000.00) Dollars, exclusive of interest. The jurisdiction 
of the court below is supported by Title 11—305-306, D. C. 
Code 1940. This Court’s jurisdiction is founded on Title 
17—101, D. C. Code, 1940. 

The pleadings showing the existence of the requisite 
jurisdiction are found in joint appendix 2, the same being 
appellees’ complaint. 

STATEMENT OF THE CASE 

The appeal herein is from a judgment of the lower 
court, in favor of the appellees entered in pursuance of a 
verdict by a jury (Joint App. 16). The action grew out of 
a traffic accident at a street intersection in the District of 
Columbia which involved a passenger automobile then 
being driven by one of the appellees—the other appellees 
being, respectively, the wife of the driver and another 
invitee of said driver—and a truck belonging to appellant, 
and driven at the time by his employee. It was alleged 
in the complaint that the accident resulted from said em¬ 
ployee’s negligent driving and from his violation of some 
applicable traffic regulations. 

Appellant’s answer to the complaint contained a denial 
of any negligence on the part of his employee, and alleged, 
by way of a further defense, that the accident set out in 
the complaint was occasioned solely by the negligence 
of the appellee who was, at the time, driving the passenger 
car, or that the latter contributed to the happening of the 
accident by the negligent and unlawful manner in which he 
operated his automobile at the time and place alleged 
in the complaint. (Jt. App. 6). 

t 

Upon the issues thus made by the pleadings, the case 
proceeded to a trial upon the merits, whrch resulted in a 
verdict and judgment in favor of. the three appellees. 
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STATEMENT OF POINTS 

1. The Court below erred in overruling appellant’s two 
motions to dismiss the jury panel, at two stages of the 
trial. 

2. The Court below erred in refusing to grant [appel¬ 
lant’s instruction No. 1 in accordance with his prater. 

3. The Court below erred in its ruling on the admissi¬ 
bility of evidence. 

4. The Court below erred in denying appellants mo¬ 

tion for a new trial, as an alternative to ordering a j remit¬ 
titur in the verdict. ! 

I 

5. The Court below erred in rendering final judgment 
against the appellant in this cause. 

j 

SUMMARY OF ARGUMENT 

1. Appellant maintains that the disclosure concerning 
insurance, upon the voir dire examination of the pros¬ 
pective jurors by counsel for appellees, was prejudicial 
to appellant, and that the timely motion for a dismissal 
of the jury made for appellant should have been granted. 

I 

2. The improper efforts to impeach appellant’^ wit¬ 
ness Willis with the sanction of the Court below upon the 
cross-examination of that witness by counsel for Appel¬ 
lees constitutes reversible error. 

« 

3. In view of the fact that the law in this jurisdiction 
does not recognize the comparative negligence doctrine, 
it was error for the Court below to refuse to read Appel¬ 
lant’s proffered instruction No. 1 to the jury. 

4. Appellant contends that testimony going beyond the 
scope of the pre-trial order was improperly admitted by 
the Court below: 


i 

I 
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5. Appellant further contends that the jury, by its ver¬ 
dict, awarded excessive sums to appellees Michael S. Sims 
and Mildred Sims as “damages”, whereas the evidence 
does not furnish a reasonable basis for concluding that 
the scope and nature of the injuries alleged to have been 
sustained by these two appellees were such as to warran 
such action. The refusal by the court below, under these 
circumstances, to order a remittitur or grant a new trial 
is reversible error. 


ARGUMENT 

I. 

Intimation Concerning Insurance Upon Voir Dire 

Examination 

At the earliest stage of the trial and in the course of the 
proceeding for the impanelling of the jury, counsel for ap¬ 
pellees inquired of the panel, generally, as to whether any of 
the prospective jurors was acquainted with or knew of a Mr. 
Leopold V. Freudberg alleged to have been a member of 
the firm of Young and Simon with which firm Mr. Julian 
Reis, co-counsel for appellant, was associated. One mem¬ 
ber of the panel replying in the affirmative, the further 
question was asked of him concerning the nature of his 
acquaintance with Mr. Freudberg. Thereupon, that mem¬ 
ber stated “I went to school with him and bought insur¬ 
ance with him when he was with the Massachusetts Mutual 
Life Insurance Company” (J. App. 20). 

Counsel for appellant then moved for the discharge of 
the jury panel on the ground that the combined effect of 
the reference to insurance taken together with the state¬ 
ment that Mr. Freudberg, from whom insurance was stated 
to have been purchased, was an associate of counsel of 
record for appellant, was to produce prejudice in the minds 



of the prospective jurors against appellant. Upon a de¬ 
nial of this motion by the court, counsel for appellant duly 
noted an exception. (J. App. 21). 

! 

It is well recognized that the injection of the is^ue of 
insurance into a trial for personal injuries is improper 
as being detrimental to the right of a defendant to a fair 
trial upon the merits. Certainly as far as reference thereto 
in the progress of the trial proper is concerned, this court 
has condemned it, as constituting reversible error, by stat¬ 
ing that it “can have no effect but to induce a Verdict 
based on the fact that an insurance company, and not 
the defendant, must pay the award.” Brooke v. Crosson, 
61 U. S. App. D. C. 159, 58 F. 2d 885 (1932). As far as 
the pernicious effect of such allusion upon the openmind¬ 
edness of the jury is concerned, no valid distinction qan be 
observed with relation to the stage of trial at which the 
jury becomes exposed to this irrelevancy. If the facj; that 
such disclosure came to the fore during the voir diife ex¬ 
amination is to be regarded of any significance at allj con¬ 
siderations of fairness as well as of time conservation 
in the expeditious administration of justice lend a greater 
measure of plausibility to the exercise of the power tio de¬ 
clare a mistrial, for the same reason, at the initial, rather 
than at a later phase of a trial, before much time and effort 
was consumed in the taking of voluminous testimony^ etc., 
and before the prejudice engendered by reference to insur¬ 
ance begins to take root. In the case of Hoagland v. Chest¬ 
nut Farms Dairy, 63 U. S. App. D. C. 357, 72 F. 2d^ 729 
(1934) counsel for the plaintiff in a negligence action 
sought the courts permission to interrogate the jurors, on 
the voir dire examination, as to whether any of them were 
engaged in the insurance business. Upholding the lower 
court in its refusal to grant such permission, this Court 
stated: 


a • • • 


Furthermore, the question is open toi ob¬ 
jection because it indirectly suggests to the jury [that 
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the case is actually being defended by an insurance 
company and that the nominal defendants would not 
be affected by their verdict.’’ 

Similarly, in the case of Pickwick State Lines v. Edwards 
(C.C.A. 10, 1933) 64 F. 2d, 758, the Court decided that the 
refusal of the lower court, under analogous circumstances, 
to discharge the jury, was a reversible error. 

It is respectfully submitted that under the facts of this 
case it is of no moment that the reference to insurance 
was indirect, or, that upon the disclosure having been 
made, counsel for appellant did not exercise his right of 
challenge of the prospective juror who made the damaging 
statement. To quote from the opinion in the case of Stew¬ 
art v. Bruce , (C.C.A. 8,1910) 179 F. 350: 

* * This indirect attempt to get before the jury 
extraneous matter or issues that were foreign to the 
case could not be other than prejudicial, intensified 
in this case by the Court’s inquiring in the presence of 
the jury into the relationship of defendant’s counsel 
with parties not before the court , and thus placing 
counsel in the embarrassing position of either making 
a disclosure or admission which he might feel he had 
no legal right to make, or, by his silence, take the risk 
of having the jury infer something more prejudicial 
even than the admission sought to be extorted would 
perhaps convey * • • .” (Italic ours) 

Similarly, in the case of Janse v. Haywood, 270 Mich. 
632, 259 N. W., 347 (1935), the Court, in discussing the pro¬ 
priety of a question by counsel, on voir dire examination, 
as to whether they knew a certain Mr. Rummery (con- 
cededlv an agent of the defendant’s insurance carrier but 
not a witness in the case) stated the following: 

“It is a fair inference that, when asked if they knew 
Mr. Rummery, each juror acquainted with him and his 
agency was conscious of liability insurance in con¬ 
nection with this case.” 

Nor can it be successfully argued that the statement herein 
discussed is any less prejudicial because it was “volun- 



teered, ’ ’ or that such voluntary statements are unavoid¬ 
able. See, WooVuoorth Co. v. Davis (C.C.A. 10, 1930) 41 
F. 2d 342. 

While cases may be found pointing to greater liberality 
in the permissive scope of interrogation concerning insur¬ 
ance on voir dire, than upon examination or cross-examina¬ 
tion of witnesses during the trial, those cases are Usually 
those in which a proper foundation has been laid. \HOak¬ 
land v. Chestnut Farms Dairy, cited supra; Wagner Elect . 
Co. v. Snowden (C.C.A. 8, 1930) 38 F. 2d 599, distinguish¬ 
ing Stewart v. Bruce, cited supra, on this ground. Further¬ 
more, the rule expounded in those cases is limited td ques¬ 
tions asked of the members of the jury panel, in goo<jl faith 
as to their connection with, or financial interest inj some 
insurance companies for the purpose of testing their quali¬ 
fication and fitness to serve as jurors. The line of question¬ 
ing followed by counsel for appellees in the instant case, 
and the fortuitous disclosure which it had elicited do not 
bring the instant case within the tenor of those decisions. 
Compare, Putnam v. Pac. Monthly Co., 68 Or. 36, t30 P. 
986, 45 L.R.A. (n.s.) 338. 


Nature and Effect of Impeaching Evidence Improperly 

Admitted 

During the progress of the trial, one Jack Willis, ja wit¬ 
ness for appellant, was cross-examined by counsel for ap¬ 
pellees and, at the outset of such cross-examination, was 
asked whether he had ever been convicted of a felony or 
misdemeanor (J. App. 31, et seq.) Over repeated jobjec- 
tions of counsel for appellant to the entire line of | ques¬ 
tioning on this particular—which objections have been 
overruled—counsel for appellees elicited from the witness 
the admission that he had been convicted of ‘ ‘ speeding, 
and things like that.” A motion for the withdrawal of a 
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juror then having been interposed for counsel for appel¬ 
lant and overruled by the court, a colloquy took place be¬ 
tween the court and both counsel out of the hearing of 
the jury and, as a consequence, the jury were instructed 
to disregard the whole incident for the reason that the 
court was satisfied that counsel for appellees had had no 
basis for the question. (J. App. 34). 

•It is well settled in this jurisdiction and elsewhere that 
under a statute such as is exemplified by Tit. 14-305, D.C. 
Code, 1940, the attempted impeachment of a witness by 
showing his past criminal conduct is prejudicial and re¬ 
versible error where the unlawful act alleged to have been 
committed by the witness is not a “crime” within the pur¬ 
view of statute as construed by the appropriate courts or 
where such unlawful conduct did not result in a final con¬ 
viction. ClcBwans v. D. C., 61 U. S. App. D. C. 298, 62 F. 
2d 388 (1932); Chebithes v. Price, 59 App. D. C. 212, 37, F. 
2d 1008 (1930); Johnson v. Poindexter, (Comm, of App. 
Tex. 1927) 293 S. W. 558. When applied to the facts of this 
case it is apparent that the proffered evidence to impeach 
appellant’s witness was improperly received not only be¬ 
cause—as appellees’ counsel subsequently admitted—there 
was no basis in fact for such questioning, and because no 
foundation as to identity has been laid, but also for the 
further, and more cogent reason -that, even had such a 
basis existed, a conviction for speeding could not legally 
have been utilized for the purpose of impeaching the credi¬ 
bility of that witness. 

w 

Under these circumstances it cannot be said that the 
error herein complained of was harmless. Clawans v. D. C., 
cited supra; Chebithes v. Price, cited supra. Nor can it 
be urged that the damaging effect of the erroneous admis¬ 
sion of this evidence was obliterated or cured by its with¬ 
drawal and subsequent instruction to disregard it. The 
driver of appellant’s truck was not available as a witness. 
Jack Willis, the witness against whom the impeaching at- 
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i 

tempts were directed, was the driver’s helper sitting along¬ 
side him at the time and place of the collision, aijid the 
only eye-witness for appellant to this transaction^ His 
direct testimony concerning the operation and position 
of the two vehicles involved in this accident, and regarding 
the signals and other precautions taken by the driver be¬ 
fore and at the time of the injurious impact, were of inest¬ 
imable importance to appellant on the crucial issues of 
negligence and contributory negligence in this causk To 
challenge the veracity and credibility of this witness by 
leading the jury to believe that he was a criminal in the 
absence of any evidence or reason for such belief Was to 
do irreparable harm to appellant. Where evidence improp¬ 
erly admitted is so impressive that a subsequent instruc¬ 
tion to disregard will not, in the opinion of the appjellate 
court, obliterate its effect upon the jury, the judgment 
should be reversed. Armour and Co. v. Kollmeyer, 1|61 F. 
78, 16 L.R.A. (n.s.) 1110 (1908); Maytag v. Cummin 260 
F. 74 (1919). Especially should this apply in the piiesent 
case where the evidence was fairly balanced and the evi¬ 
dence on behalf of appellees on the question of negligence 
consisted very largely of their own testimony, and appel¬ 
lant, defendant below, raised the question of the suffi¬ 
ciency of the appellees’ evidence by a motion for a directed 
verdict (J. App. 17, par. 3). cf: Chebithes v. Price, cited 
supra. When, as here, appellant made a timely objection, 
permitting incompetent questions and answers and | then 
instructing jury to disregard them is reversible error. 
Baillie v. Haimsabh, 20 Ohio App. 216, 151 N. E. J 7' 
Johnson v. Poindexter, cited supra; Stewart <& Co. v. New¬ 
by (C. C. A. 4,1920) 266 F. 287; McPeake v. Grand Trunk 
West Ry. Co., 242 Mich. 267, 219 N. W. 734; Shaw v. Pru¬ 
dential Ins. Co. 166 Wash. 652, 8 P. (2d) 431. 

* 

“Where irrelevant and prejudicial matter are in¬ 
jected into a jury trial, a formal withdrawal ordinar¬ 
ily does no good; an objection, in fact, ordinarily 
serves but for emphasis. If counsel should inquire 
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whether the defendant is insured, or by other means 
implant the suggestion with the jury, ordinarily the 
harm has been done • • * ” 

Woofocorth Co. v. Davis, supra. 

in. 

Refusal of Instruction as to Degree of Contributory 

Negligence 

At the proper time, counsel for appellant requested 
the court to instruct the jury that if from a preponder¬ 
ance of the evidence they should come to believe that the 
plaintiff, Michael Sims in any wise contributed to the 
cause of this accident by any negligent act on his part, 
he would not be entitled to recover against the defendant 
(appellant) * * * ; that the slightest degree of negli¬ 
gence established by a preponderance of the evidence 
against Michael Sims would bar his recovery. (J. App. 
39-40). This the court declined to do. Besides eliminating 
the words “in any wise” from said instruction, the court 
merely gave the abstract instruction that “the jury are 
not permitted to consider the degree of negligence or 
whether one of the drivers in this case was more or less 
negligent than the other” (J. Appen. 7). 

Counsel for appellant does not contend that a party 
litigant has any vested interest, generally, in any par¬ 
ticular form of instruction. Cohen v. Evening Star News¬ 
paper Co., 72 U. S. App. D. C. 258, 113 F. 2d 523 (1940). 
What is being urged is the proposition that the situation 
here involved calls for the application of the principle 
that when a request is proper and material, and not sub¬ 
stantially covered in the court’s charge, it should be given. 
Penna. Ry. Co. v. Jacoby and Co., 242 U. S. 89, 61 L. ed. 
165; L. & N. R. Co. v. Holloway, 246 U. S. 525, 62 L. ed 
867; 7 Cyc of Fed. Procedure (2d ed) #3386. The legal 
correctness of the proffered instruction was acknowledged 
by the court below (J. App. 40). In Fair v. Floyd (C. C. 


o 
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A. 3,1935) 75 F. 2d 920, the Court recognized that in cases 
involving contributory negligence, a charge that if the 
plaintiff was negligent in any degree he can not recover, 
is advisable to prevent jury indulging in the doctrine of 
comparative negligence. Disregarding an assignment of 
error founded on an exception to a charge that if the in¬ 
jury resulted in any degree from the deceased’s contribu¬ 
tory negligence, there could be no recovery, the Court in 
Winfrey v. Mo. K. <& T. Ry. Co. (C. C. A. 8, 1912) 194 F. 
808, stated: 

“We discover no error in this charge. It is in ac¬ 
cord with the established doctrine of this court (citing 
cases) and case there cited, which declare the genersd 
rule that any negligence by a plaintiff in a case di¬ 
rectly contributing to his injury precludes recovery 
by him however great the negligence of the defendant 
may have been”. (Italics supplied). See, also, Inland 
Seaboard Coasting Co. v. Tolson, 139 U. S. 551, 35 
L. ed 270, affmg. 6 Mackey 39,17 D. C. 39 (1890) 

It follows that the proffered instruction should havi been 
given as tendered, and that the denial thereof by the 
Court, in the face of appellant’s exception to the instruc¬ 
tion as read to the jury, was erroneous. 

'I 

IV. 

Effect of Evidence Concerning Injuries Ruled Out in 
\ Pretrial Order 

Appellee, Michael R. Sims was permitted to testify, over 
objection of counsel for appellant, concerning injuries 
which were, in effect, described as permanent. (J. jApp. 
23, et seq.) Appellant’s objection was based on the recital 
in the pretrial order in this case to the effect that Michael 
R. Sims “claims damage for personal injuries admitted 
not permanent.” (Italics ours). The Court overrule^ the 
objection on the ground that “under' the New Rules, in 
the absence of surprise, the evidence does not ha\fe to 
follow the pleadings” (J. App. 24). 

i 

i 

i 

i 

I 
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It is respectfully contended by appellant that notwith¬ 
standing the general soundness of the hereinabove quoted 
ruling of the court, it does not give due scope to the effect 
of a Pre-trial order in the Federal Courts. Without at¬ 
tempting to exhaust the available authority on this subject, 
this Court’s attention is invited to the following authorita¬ 
tive pronouncement. 

“Another question involved in pre-trial procedure 
which is of the utmost importance, is the effect to be 
given to the pre-trial order. If the order is not to 
be regarded as definitive and binding at the trial, or 
if a party may fail to disclose some matters at the 
pre-trial hearing which should properly have been 
revealed and is allowed to surprise his adversary at 
the trial, much of the effectiveness and value of pre¬ 
trial procedure would be lost. In a case decided in the 
District of Oregon by J. McColloch (4 F. R. S. 1632, 
case 2), a new trial was granted on the court’s own 
motion , because one of the litigants had been permit¬ 
ted to interject an issue at the trial which he had 
failed to disclose at the pre-trial hearing. As was 
aptly remarked by the Judge in that case, the New 
Rules outlaw the sporting theory of Justice from Fed¬ 
eral Courts.” Report of Committee on Pre-trial Pro¬ 
cedure to the Judicial Conference for the District of 
Columbia, (May 24, 1941), 4 F. R. S., L. R. 47, pp. 
1015-1016. 

V. 

Appellant’s Motion for a New Trial on the Ground of an 
Excessive Verdict was Erroneously Denied 

While it is undoubtedly true that an appellate court 
will not ordinarily substitute its judgment for that of the 
jury as to the amount*of recovery, unless the jury’s award 
is such as to shock the conscience of the court, appellant 
contends that the instant case properly falls within the 
exception to the general rule. The evidence contained in 
the record herein amply shows as to appellee Michael R. 
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Sims that he offered no testimony whatever to indicate 
medical or hospital treatment for any injuries, or ihat he 
was put to any expense as a result of any such injuries. 
He claimed no more than a two-day loss of employment, 
and stated further that his annual salary at the time did 
not exceed $2000. (J. App. 23, et seq). On cross-examina¬ 
tion this appellee as much as admitted that he did hot re¬ 
gard his injuries of sufficient importance to require any 
medical attention (J. App. 27). As far as loss of his wife’s 
consortium is concerned, this appellee claimed no more 
than that his wife was unable to perform her wifelyj duties 
for a period of five days. The only actual damage testi¬ 
fied to by this appellee was property damage to lliis car 
in the amount of $535.75 (J. App. 28), yet the jury Return¬ 
ed a verdict in the sum of $2500.00. (J. App. 16). 

Appellee Mildred Sims, while claiming damage fir per¬ 
sonal injuries, offered no substantial medical testindony in 
support of that claim. The treatment she received was 
inconsequential according to the testimony of heir own 
physician (J. App. 29), and no more than an expanse of 
$13.00 was incurred by her husband for her medical treat¬ 
ment (J. App. 31). Yet, she was awarded $2,000.00 as 
damages (J. App. 16). 

Assuming, however, that the evidence might otherwise 
have justified the verdicts in the sums found by the jury, 
the verdicts thus returned when viewed in connection with 
the atmosphere of prejudice created by the subtle insinua¬ 
tions as to the existence of liability insurance in this 
case, and with reference to the disregard of the procedure 
as contained in the trial order, do not appear to bp ver¬ 
dicts arrived at by a dispassionate appraisal of the evi¬ 
dence. Rather, they have the earmarks of verdicts arrived 
at by a spirit of generosity with the funds of an impersonal 
insurance company, the existence of which the jury was 
readily aware of. The Supreme Court of Michigan, in the 
case of Janse v. Haywood, cited supra, after pointing out 
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that such reference to the existence of insurance was apt 
to be reflected in the amount of the verdict, says: 

“the amount of the verdict ($6500.00 in an action for 
death by wrongful act of a. fifteen year old child) in¬ 
dicates such reflection .’ 9 

Similarly in the case of Stewart v. Bruce , ( C. C. A. 8, 
1910) 179 F. 350, the court used the following pertinent 
language: 

“While it is true that an appellate court will not 
ordinarily consider whether the amount of damages 
awarded by the jury was, under the circumstances, 
excessive, it is proper, as bearing upon the possible 
effect upon the jury, to consider the impropriety of 
bringing into the trial of a case matter wholly uncon¬ 
nected with it, the direct tendency of which may well 
be to prejudice one of the parties, and the extent of 
which it is not always, if ever, possible to measure. 
The presumption always is that error produces preju¬ 
dice. • * * (Italics ours.) 

CONCLUSION 

It is respectfully prayed by appellant that the judgment 
of the Court below should be reversed, and the cause re¬ 
manded for a new trial. 

Respectfully submitted, 

Austin F. Canfield, 

Julian H. Reis, 

Attorneys for Appellant, 

637 Woodward Building, 
Washington, D. C. 

Of counsel: 

Irving Wilner, 

316 Evans Bldg. 

Washington, D. C. 
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356 IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISRICT 
OF COLUMBIA 


Michael R. Sims, 

Mttt>rbt) Sims, 

5618 1st Place, N. W. 

Washington, D. C. 
and 

Patricia Morganstern, a minor 
426 Allison St., N. W. 

Washington, D. C. 

By her next friend, 

Michael R. Sims, 

Plaintiffs. 


vs. 


Harold Behrman, 

2120 Georgia Ave., N. W. 
Washington, D. C. 

Defendant. 


No. 29063 


i 


Complaint 

(Damages—Automobile Accident) 

Filed May 23, 1945 Charles E. Stewart, Clerk 

1. This is an action to recover more than the sum of 
$3,000.00, exclusive of interest and costs. 

2. On February 24, 1945, the plaintiff, Michael S. Sims 
was the owner of a certain automobile. 

3. On said date, the plaintiff, Michael S. Sims was driv¬ 
ing said automobile in the District of Columbia north on 



Sherman Avenue approaching and in to the intersection of 
Irving Street, Northwest. The plaintiffs, Mildred Sims 
and Patricia Morganstem were riding in said antombile 
as passengers. 

4. At the same time, the defendant Harold Behrman 
was the owner of a certain motor truck, which was being 
driven with his consent and permission by his agent, 
servant or employee, in the District of Columbia, north 
on Sherman Avenue approaching and into the intersection 
of Irving Street, Northwest. 

5. The defendant by his agent, servant, or employee 
drove said motor truck in a negligent manner and in vio¬ 
lation of the applicable traffic regulations. In consequence 
of such negligence, a collision occurred between the said 
motor vehicles. 

I 

6. At the time of said collision, the plaintiffs, Michael 
S. Sims and Mildred Sims, were husband and wife, and 

have continued so to be, to and including the pres- 
357 ent time. The plaintiff, Patricia Morganstefh, is a 
minor. 

7. As a result of said collision, the plaintiff, Mildred 
Sims sustained the following injuries: Her knees were 
bruised and became sore and stiff and otherwise injured; 
she sustained a laceration above the left eyebrowj requir¬ 
ing two sutures and leaving a permanent scar; she sus¬ 
tained a contusion of the nose; she sustained a concussion; 
she has frequent headaches which she did not have prior to 
the accident; her nervous system was seriously and perma¬ 
nently impaired; some or all of said injuries are perma¬ 
nent. She suffered, now suffers, and in the future will 
continue to suffer mental and bodily pain. She was dam¬ 
aged to the extent of $10,000.00. 

, 

8. As a result of said collision, the plaintiff, Patricia 
Morganstem, sustained the following injuries: Her knees 
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were bruised and became swollen, sore and stiff and other¬ 
wise injured; she sustained multiple bruises and con¬ 
tusions in and about the head and face; she sustained mul¬ 
tiple lacerations in and about her forehead, requiring 
twelve sutures and leaving permanent scars; she sustained 
a broken left upper incisor tooth; her nervous system was 
seriously and permanently impaired; some or all of said 
injuries are permanent. She suffered, now suffers, and will 
in the future continue to suffer mental and bodily pain. 
She sustained a loss of income as a result of said injuries, 
and was compelled and will in the future be compelled to 
expend large sums of money for medicine and medical at¬ 
tention in an effort to be cured of said injuries. She was 
damaged to the extent of $25,000.00. 

9. As a result of the collision, the plaintiff, Michael S. 
Sims, sustained the following injuries: He suffered an 
injury to his left hand; he suffered injury to his back; he 
suffered injury to his ribs; he suffered multiple bruises 
and contusions; his nervous system was seriously and per¬ 
manently impaired. As a result of the injuries to the plain¬ 
tiff, Mildred Sims, he has been and will in the future be 
deprived of the society and services of the said Mildred 
Sims; he was compelled to expend and will in the future 

be compelled to expend large sums of money for 
358 medicine and medical attention in an effort to have 
the said Mildred Sims cured of her injuries. He was 
damaged in the sum of $10,000.00. 

10. The automobile of the plaintiff, Michael S. Sims, 
was damaged in the sum of $550.00. 

WHEREFORE, the plaintiff, Michael S. Sims, demands 
judgment against the defendant in the sum of $10,550.00 
besides costs. 

The plaintiff, Patricia Morganstem, by her next friend, 
demands judgment against the defendant in the sum of 
$25,000 besides costs. 



The plaintiff, Mildred Sims, demands judgment Against 
the defendant in the sum of $10,000.00 besides costsj 


Arthur L. Willcher, 
Sol Rothbard, 

Attorneys for Plaintiffs. 

932 Investment Bldg. 
Washington 5, D. C. 

The plaintiffs demand a jury trial. 

Arthur L. Willcher, 
Sol Rothbard, 

Attorneys for Plaintiffs. 

932 Investment Bldg. 
Washington 5, Di C. 

I 

359 Answer of Defendant 


First Defense 


None of the plaintiffs have stated a cause of action 
against this defendant upon which any relief may be 
granted. 

— 

| 

Second Defense 


Answering the allegations of the complaint this defend¬ 
ant says: 


1-4 inclusive. Admitted 
5. Denied 
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6. Not having any personal information the allega¬ 
tions of this paragraph are neither admitted nor denied. 

7-8-9-10. Not having any personal knowledge of the 
allegations contained in these paragraphs, the defendant 
can neither admit nor deny the same but states that any 
injuries suffered by any of the plaintiffs were not due to 
any negligence on the part of said defendant. 


Third Defense 

Any injuries or damages suffered by the plaintiff, 
Michael S. Sims either on his own behalf or by vir- 
360 tue of any relationship or status with the plaintiff, 
Mildred Sims were the result and occasioned by the 
sole negligence on the part of the plaintiff, Michael S. 
Sims or, that he contributed thereto by the negligent and 
unlawful manner in which he, the said Michael S. Sims 
operated his automobile at the time and place alleged in 
• the complaint. 


Fourth Defense 

Any injuries sustained by the plaintiff, Mildred Sims 
and Patricia Morganstern were the result of and occa¬ 
sioned by the sole negligence of the plaintiff, Michael S. 
Sims by reason of the negligent and unlawful manner in 
which said Michael S. Sims operated the automobile in 
which the plaintiff, Patricia Morganstern was riding at the 
time and place in said complaint alleged. 

Austin F. Canfield, 
Julian H. Reis, 

Attorneys for Defendant, 

637 Woodward Bldg., 
Washington, D. C. 
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I hereby certify that I have served a copy of the fore¬ 
going answer upon counsel for each of the plaintiffs herein 
by mailing a copy thereof, postage prepaid to the ^ddress 
of counsel for the plaintiff as set forth on the summons 
served upon this defendant. 

Austin F. Canfield, 
For the DefendaJhi. 


361 Defendant’s Instruction No. 1 

The jury are instructed as a matter of law tiiat if 
from a preponderance of the evidence in this case they be¬ 
lieve that the plaintiff, Michael Sims contributed to 
the cause of this accident by any negligent act on hijs part, 
then, he is not entitled to recover against the plaintiff for 
any damages sustained by him personally; nor is he en¬ 
titled to recover any damages from the defendant fj>r any 
monies expended by him as the result of any injuries sus¬ 
tained by his wife, Mildred Sims, nor is he entitled to 
recover any damages for the loss of her consortium. If the 
jury find from a preponderance of the evidence that both 
Michael Sims and the defendant were negligent, the plain¬ 
tiff, Michael Sims cannot recover as aforesaid, because 
the negligence if found by the jury on the part of Michael 
Sims is a bar to his recovery against the defendant^ The 
jury are not permitted to consider the degree of negligence 
or whether one of the drivers in this case was more or less 
negligent than the other. 

(Granted as amended) 

362 - 

Defendant’s Instruction No. 2 

The jury are further instructed as a matter of 
law that if they find by a preponderance of the evidence in 
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this case that the plaintiff, Michael Sims, as a driver of the 
automobile in which the female plaintiffs were riding as 
passengers, violated any of the traffic regulations in evi¬ 
dence in this case, this alone would constitute negligence 
on the part of the plaintiff, Michael Sims. 

(Conceded) 


363 - 

Defendant’s Instruction No. 3 

The jury are instructed as a matter of law that 
the plaintiff, Michael Sims, as driver of the automobile in 
which the female plaintiffs were riding as passengers was 
under a duty at the time and place of the accident to exer¬ 
cise reasonable care and prudence so as to avoid injury to 
himself and the female plaintiffs, and if the jury finds 
from a preponderance of the evidence that he did not exer¬ 
cise reasonable care and prudence in the operation of the 
automobil both as to the speed and the manner in which it 
was being operated, he is guilty of negligence; and if his 
negligence directly contributed to the happening of the 
accident, then it is a bar to the male plaintiff’s right of 
recovery against the defendant. 

(Granted) 


364 - 

Defendant’s Instruction No. 4 

The jury are instructed as a matter of law that 
if the jury in this case find from a preponderance of the 
evidence that Michael Sims was negligent and that his neg¬ 
ligence was the sole cause of the collision in which the 
plaintiffs were injured, then there can be no recovery on 
the part of any of the plaintiffs against the defendant. 

(Granted as amended) 
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365 - 

Defendant’s Instruction No. 5 

The jury are instructed as a matter of law that 
before any of the plaintiffs can recover in this case, the 
plaintiffs must establish by a fair preponderance of the 
evidence that the defendant Behrman, acting through his 
agents, servants and employees, was negligent at tjhe time 
and place of the collision and that this negligence was the 
proximate cause of the accident and the injuries sustained. 
It is not enough for the plaintiffs to prove that the driver 
of Behrman was negligent in the operation of the truck but 
they must also prove that it was the driver’s negligence 
which was the proximate cause of the accident. 

(Denied) j * 


Plaintiffs’ Prayer No. 1 


366 You are not bound to decide in conformity with 
the testimony of a number of witnesses, which does 
not produce conviction in your mind as against the testi¬ 
mony of a lesser number or other evidence, which appeals 
to your mind with more convincing force. This rule of law 
does not mean that you are at liberty to disregard the testi¬ 
mony of the greater number of witnesses merely from 
caprice or prejudice, or from a desire to favor one side as 
against the other. It does mean that you are not to decide 
an issue by the simple process of counting the number of 
witnesses who have testified on the opposing sides. It 
means that the final test is not in the relative number of 
witnesses, but in the relative convincing force of the evi¬ 
dence. | 

(Granted as amended) 


i 

I 
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Plaintiffs’ Prayer No. 2 

367 If you believe that any witness wilfully has testi¬ 
fied falsely as to any material matter, you are at lib¬ 
erty to disregard all or any part of the testimony of such 
witness. 

(Conceded) 

Plaintiffs’ Prayer No. 3 

368 Although there are three, plaintiffs in this action, 
the case of each is separate from, and independent 

of, that of the others. The law permits them to join as 
plaintiffs solely because their claims involve the same 
accident. However, their rights, if any, are separate, not 
joint. The instructions I give you apply to each plaintiff 
unless otherwise stated, and you will determine each plain¬ 
tiff’s case separately, to the same effect, as if you were 
trying three separate actions. 

In this connection, however, there is an exception to be 
noted. Contributory negligence has been charged against 
only the plaintiff, Michael R. Sims, and this defense is sub¬ 
mitted to you. Therefore, instructions concerning the sub¬ 
ject of contributory negligence apply only as between that 
plaintiff and the defendant. 

In the event you should find that each plaintiff is en¬ 
titled to recover, you will assess the damage of each sepa¬ 
rately and return a verdict in a separate amount for each. 

(Granted as amended) 


Plaintiffs’ Prayer No. 4 

369 Negligence is the doing of some act which a rea¬ 
sonably prudent person would not do, or the failure 
to do something which a reasonably prudent person would 




do actuated by those considerations which ordinarily regu¬ 
late the conduct of human affairs. It is the failure to use 
ordinary care in the management of one’s property or per¬ 


son. 


(Conceded) 


Plaintiffs’ Prayer No. 5 


370 


The proximate cause of an injury is th&t cause 
which, in natural and continuous sequence, unbroken 
by any efficient intervening cause, produces the injury, and 
without which the result would not have occurred, fit is the 
efficient cause—the one that necessarily sets in operation 
the factors that accomplish the injury. It may operate di¬ 
rectly or by putting intervening agencies in motion. 

This does not mean that the law seeks and recognizes 
only one proximate cause of an injury, consisting of only 
one factor, one act, one element of circumstance^ or the 
conduct of only one person. To the contrary, the acts and 
omissions of two or more persons may work concurrently 
as the efficient causes of an injury, and in such a cape, each 
of the participating acts or omissions is regarded in law as 
a proximate cause. 

i 

. (Conceded) 


Plaintiff’s Prayer No. 6 

371 The plaintiff Michael R. Sims in the exercise of 
ordinary care had a right to presume that jthe de¬ 
fendant too would perform his duty under the law and 
would use ordinary care in operating his motor vehicle, 
and he had a further right to rely and act on that pre¬ 
sumption. 


(Conceded) 
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Plaintiffs’ Prayer No. 7 

372 You are instructed that if you find for the plain¬ 
tiff Michael R. Sims you should consider in your 

award to him: 

(1) The value of his time during the period he was dis¬ 
abled from working. 

(2) The pain and suffering, both mental and physical, 
to which he was subjected by his injuries. 

(3) The fair value of the cost of repairs to his automo¬ 
bile not exceeding the value of the automobile. 

(4) The costs and expenses to which he had been 
placed in providing medicines, hospitalization, and medical 
care to cure his wife of her injuries, and 

(5) The loss and damages he has sustained by reason 
of the loss of his wife’s services and companionship that 
he would have received from her but for the injuries she 
has sustained. 

You are instructed that if you find for the plaintiff 
Mildred Sims you will find for her in such sum as will 
compensate her for her loss of earnings, if any, for her 
injuries and for the physical and mental pain and suffer¬ 
ing she sustained as a result of the injuries, if any, that 
she received. In this connection, you will also consider 
the mental pain and suffering, humiliation, and mortifica¬ 
tion she has experienced and will experience in the future 
as a result of any disfigurement she has sustained. 

(Granted) 

373 Plaintiffs’ Prayer No. 8 

You are charged that if you find for the plain¬ 
tiff Patricia Morganstern, you will find for her in such 
sum as will compensate her for her loss of earningg, if any, 
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• • * (Material crossed oat) * * * You will also consider 
the injuries she received and the physical and mental pain 
and suffering she has experienced as a result of sijich in¬ 
juries and the mental pain and suffering, humiliation and 
mortification she has experienced and will continue to 
experience in the future as a result of the disfigurement 
she has sustained. 

(Granted as Amended) 

Plaintiffs 7 Prayer No. 9 

374 You are instructed as a matter of law that it was 
the defendant’s duty to use reasonable care in driv¬ 
ing his motor vehicle so as not to run into and damage 
other vehicles or persons who might be upon the roadway. 
If you find by a fair preponderance of the evidence that 
the defendant violated this duty in any respect, such vio¬ 
lation is negligence. If such negligence was the proximate 
cause of the accident your verdict shall be for the plain¬ 
tiffs. 

(Conceded) 

375 Plaintiffs 7 Prayer No. 10 

You are instructed that if you find both the plain¬ 
tiff Michael R. Sims and the defendant Harold Behrman 
negligently operated their motor vehicles and that the 
negligence of each contributed to the collision, then the 
defendant Harold Behrman is responsible in damages to 
the lady plaintiffs for any injuries they may have sus¬ 
tained from the collision. 

(Conceded) 

376 Plaintiffs’ Prayer No. 11 

The Traffic and Motor Vehicle Regulations in ef¬ 
fect in the District of Columbia at the time of the accident 
in question provide: 
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Section 22 (b) 

No person shall drive a vehicle npon a highway at a 
greater speed than is reasonable and prudent having due 
regard to the traffic, surface, and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing. 

Section 23 (a) 

Vehicles shall be driven upon the right half of the high¬ 
way, and the driver shall drive as closely as practicable to 
the right-hand edge or curb of the highway. 

Section 25 (b) 

The driver of a vehicle overtaking another vehicle pro¬ 
ceeding in the same direction shall pass to the left thereof 
at a safe distance and shall not again drive to the right 
side of the highway until safely clear of such overtaken 
vehicle: Provided, That when vehicles on the roadway are 
moving in two or more substantially continuous lines, the 
vehicles in one such line overtaking or’passing the vehicles 
in another line may pass either on the right or left, and 
driver overtaking and passing upon the right of another 
vehicle may do so when a vehicle on the left is making or 
is about to make a left turn. No driver shall attempt to 
pass another vehicle going in the same direction on any 
highway except where there is an unobstructed clear course 
ahead, and no driver shall attempt to pass another vehicle 
going in the same direction at any street intersection un¬ 
less the same be controlled by automatic traffic signals 
or a police officer. 

Section 26 

The driver of a vehicle intending to turn at an inter¬ 
section shall do so as follows, unless a different method 
of turning is directed by buttons, markers, or signs at 
intersections, in which event turns shall be made in 


377 accordance with the directions of such markers, but¬ 
tons or signs: 

(a) Approach for a right turn shall be madO in the 
lane for traffic nearest to the right-hand side of tlie high¬ 
way, and the right turn shall be made as closely as practic¬ 
able to the right-hand curb or edge of the highway, j 

(b) Approach for a left turn shall be made in t!he lane 
for traffic to the right of and nearest to the center j line of 
the highway, and the left turn shall be made by passing 
to the right of such center line where it enters the inter¬ 
section and upon leaving the intersection by passing to the 

right of the center line of the highway then entered- 

I 

Section 27 (b) 

Before turning to the right or the left to leave a high¬ 
way, and before turning around or stopping thereon, or 
before pulling out of line, the driver of a vehicle^ other 
than a streetcar, shall give a timely warning signal by ex¬ 
tending the arm beyond and straight outside the Vehicle, 
holding the same in such position for a sufficient tjhne to 
apprise approaching drivers of vehicles of his intention 
to change his course or stop, as the case may be; Pro¬ 
vided, however, That in lieu of such signal above required* 
signals may be given by any mechanical or electrical de¬ 
vice which conveys an intelligent signal or warning jto an¬ 
other driver approaching from the front or rear, jin all 
such cases the driver of a vehicle to whom such signal has 
been given shall bring and keep his vehicle under control, 
and shall in all cases heed any such warning as shall have 
been given him. 

I 

If you find from the evidence that the defendant violated 
the regulations just read to you, you are instructed as a 
matter of law that such violation was negligence. If such 
violation of law was the proximate cause of the injuries 
suffered by the plaintiffs, your verdict shall be for all the 
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plaintiffs. If such violation contributed or concurred with 
negligence of the male plaintiff in causing the injuries 
suffered by the lady plaintiffs, then your verdict shall be 
for the lady plaintiffs. 

(Granted) 


378 Verdict and Judgment 


This cause having come on for hearing on the 
9th day of January, 1946, before the Court and a jury of 
good and lawful persons of this district, to wit: 


Frank D. Epstein 
Ross W. Pirtle 
Charles E. Martin 
Harold S. King 
Ray F. Kirby 
Robert K. Feustel 


Charles G. Pindell 
Vernon D. Hansby 
Charles C. Baston 
Sidney T. Maltby 
Charles L. Bragan 
Howard G. Parks 


who, after having been duly sworn to well and truly try 
the issues between Michael R. Sims, Mildred Sims, Patri¬ 
cia Morganstem, plaintiffs, and Harold Behrman, defen¬ 
dant, and after this cause is heard and given to the jury in 
charge, they upon their oath say this 14th day of January, 
1946, that they find the issues aforesaid in favor of the 
plaintiffs and that the money payable to them by the de¬ 
fendant by reason of the premises is the sum of $2,500 to 
Michael R. Sims; $2,000 to Mildred Sims; $5,500 to Patri¬ 
cia Morganstem. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty Five Hundred Dol¬ 
lars in favor of Michael R. Sims; Two Thousand Dollars 
in favor of Mildred Sims; Fifty Five Hundred Dollars in 
favor of Patricia Morganstem together with costs. 

Charles E. Stewart, Clerk, 

By James M. Parsons /s/, 

Assistant Clerk. 
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By direction of j 

Justice T. Alan Goldsborough 

I 


379 Motion for New Trial 

I 

l 

i 

Comes now the defendant in the above action, by 
his attorney and moves the Court to grant a new trial of 
the issues made herein and for reasons therefoii says as 
follows: | 

1. The Court erred in not granting defendantmotion 
to dismiss the jury panel while being examined oni the voir 
dire because of the improper questions propounded by 
plaintiffs ’ counsel. 

2. The Court erred in not granting the defendant’s mo¬ 
tion to withdraw a juror and declare a mistrial because of 
improper questions propounded to the witness Willis. 

3. The Court erred in not granting defendant’s motion 
for directed verdict as against each plaintiff. 

4. The verdict was contrary to law. 

5. The verdict was contrary to the evidence. 

6. The Court erred in refusing to grant defendant’s 
prayers No. 1, No. 3 and No. 5 as originally presented. 

7. The Court erred in granting plaintiffs’ prayer No. 
9, which was conceded by defendant’s counsel oijly upon 
condition ana .vhich said condition was not fulfilled. 

8. The verdict of the jury was not in accord ^ith the 
evidence but was one of sympathy. 

9. The damages are excessive as to each plaintiff. 

Austin F. Canfield 
Julian Reis 
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380 Arthur L. Willcher, Esq., 

Sol Rothbard, Esq., 

Attorneys for Plaintiffs, 

932 Investment Building, 1 
Washington 5, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended to be used 
are attached hereto. The rules of this Court require that, 
if you oppose the granting of the motion, you shall, within 
-five days from the date of service of a copy of the attached 
motion upon you are such further time as the said Court 
may grant or as the parties to this suit may agree upon, 
.file in reply with the clerk of this Court a statement of the 
Points and authorities upon which you rely, and serve a 
copy thereof upon counsel for the defendant. 

Austin F. Canfield 


381 ORDER OVERRULING MOTION FOR NEW 

TRIAL 


Upon the coming on for hearing of the motion filed here¬ 
in by Defendant, for a new trial, it is this 20th day of Feb¬ 
ruary, 1946, ordered that said motion be, and the same is 
hereby overruled. 

Charles E. Stewart, Clerk , 


By James M. Parsons, 
Assistant Clerk. 


By direction of 

Justice T. Alan Goldsborough 


Examination by Mr. WiUcher 


I 


5 MR. WILLCHER: Gentlemen of the prospec¬ 

tive jury: This is an action brought by Mr. and Mrs. 
Sims who are seated at this bench here, and Miss Morgan- 
stern, sitting right next to them, to recover damages against 
Harold Behrman. 


• • • » • • i # 

I 

i 

The defendant is represented by Mr. Austin F. 

6 Canfield, who is seated at the trial table. 

Are any of you acquainted with him? 

i 

Mr. Canfield has in his office a William T. Hannah, a Mr. 
Richard Galiher, and a Mr. Henry I. Quinn. 

Are any of you gentlemen familiar with or do ybu know 
anything about those gentlemen? 

There is also associated with Mr. Canfield as coun- 

7 sel, a Mr. Julian Reis, who is associated with the 
firm of Young & Simon, and, with the firm of Young 

& Simon, there is John Young, Mr. Morris Simon, Mr. Law¬ 
rence Strasburger, and Mr. Leopold V. Freudberg.! 

i 

Are any of you gentlemen acquainted with any of those 
people or do you know them? 

MR. HAROLD S. KING: I know Mr. Leopold Freud¬ 
berg. 

i 

MR. WILLCHER: Mr. King, may I inquire what the 
nature of your acquaintance with Mr. Freudberg is? 
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MB. KING: I went to school with him and bonght in¬ 
surance with him when he was with the Massachusetts Mu¬ 
tual Life Insurance Company. 

MB. CANFIELD: May we approach the bench? 

THE COUBT: Yes. 

(Counsel for the respective parties and the reporter 
approached the bench, and out of the hearing of others the 
following occurred:) 

MB. CANFIELD: I move for a mistrial on the ground 
of the question just asked. 

He asked the jury if any of them knew Mr. Beis, who is 
on the pleadings with me, and then he named the members 
of the firm of which Mr. Beis is a member. 

MB. WILLCHEB: No, I said they were associated 
with him. 

MB. CANFIELD: Well, whatever you did say, and he 
asked them if anyone knew Mr. Young, Mr. Simon, 
8 Mr. Freudberg, or Mr. Strasburger. 

One juror spoke up and said he knew Mr. Freud¬ 
berg. He said, when he was asked what his acquaintance 
was, that he went to school with him and had been associ¬ 
ated with him in the insurance business. 

MB. WILLCHEB: He said: I have bought life insur¬ 
ance from him. 

MB. CANFIELD: He said he did insurance business 
with him, and that naturally throws the question of insur¬ 
ance before the jury on the opening statement, and I move 
for a mistrial. 

Mr. Willcher was in that firm, and he knows the danger 
of such a question. 

THE COUBT: Just because he said he bought life 
insurance from him? 



21 


MR. CANFIELD: He said he was an associate of one 
of the members who signed the pleadings. 

THE COURT: I know, but that is no intimatjion that 
there is any insurance in the case. 

MR. CANFIELD: I do not see how you can avoid it. 

THE COURT: Because he said he bought insurance? 

MR. CANFIELD: Yes; he is a member of th^ firm of 
which other members signed these pleadings. 

| 

THE COURT: The Court cannot grant a mistrial on 
that. 

MR. CANFIELD: May we note our objection? 

9 THE COURT: Yes. 

• • • * • * j * 

I 

I 

10 Examination by Mr. Cornfield 

i 

i 

* • * • • • I • 

(Counsel thereupon proceeded to the striking of 

11 the jury and having submitted their lists to the Clerk 
of the Court, the following-named jurors wert called, 

impaneled, assumed their places in the jury box, aid were 
duly sworn by the Clerk of the Court to try the issues in 
this case: 

Frank D. Epstein; Charles G. Pindell; 

Ross W. Pirtle; Vernon D. Harriby; 

Charles E. Martin; Charles C. Bosion; 

Harold S. King; Sidney T. Maltby; 

Roy F. Kirby; Charles L. Bragaw; 

12 Robert K. Feustel; Howard G. Parks. 






Opening Statement on Behalf of Defendant 
17 By Mr. Cornfield 


• •••••• 

We rely on the traffic regulations of the District 
18 of Columbia and our defense is predicated on the fact 
that Sims, the driver of the car, was solely respon- 
• sible for the accident, 

• •••••• 

and, also, as a part of our defense the claim that if 
; 19 Mr. Sims was not the sole cause of the accident he 
certainly contributed to it in that he failed to keep 
his car under control and he violated these and other regu¬ 
lations, and he contributed to the accident, and so far as 
his right to recover, he has none. 


• •••••• 
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Michael R. Sims, 


• • • • • • • 


Direct Examination 



23 


36 Q Now, as a result of this accident did you, your¬ 
self, sustain any injury, Mr. Sims? A Yesi I did. 

I had a lump on my left hand, and my trousers were torn, 
and my shin was all skinned and bruised, and my left rib 
where I collided with the steering wheel. 

Q Can you tell us how long that lasted? A I had pain 
in my ribs almost three weeks, perhaps longer, and the in¬ 
jury on my hand still bothers me now. 

Q Were there any scars left on you from the result of 
the accident? A Yes. 

Q What treatment—sit down and show the jury just 
where on your hand you received an injury. 

Step down here, along this way, too, Mr. Sims. 

A (The witness having left the witness chair and ap¬ 
peared before the members of the jury in the jury box) The 
skin on my shin right here. 

MR. CANFIELD: I move that that go out. 

He volunteered something about it being permanent. 

THE COURT: I did not hear that. 

If that is true, it goes out. 

That is a matter for the jury to pass on. 

37 By MR. WILLCHER: 

Q Mr. Sims, you say there is a scar the^e? A 
There is a scar on my left shin, and it is visible. 

Q Would you mind letting your sock down so the jury— 
step back here where they can all see. 

(The witness did as requested.) 

By MR. WILLCHER: 

Q This is the scar that was left? A This is the scar 
that is the result of the accident. 

MR. WILLCHER: Can everyone see that scar? 

You may be seated, Mr. Sims. 


I 

I 

I 
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By MR. WILLCHER: 

Q Mr. Sims, as a result of these injuries, were you able 
to continue your work? A I was off duty two days. 

Q And how much were your earnings, Mr. Sims? A 
At that particular time $2,000 per annum. 

MR. CANFIELD: If the Court please, I thought I 
remembered something at our pretrial, in our pretrial dis¬ 
cussion, if you will get the pretrial order that you signed 
this morning, I think it is before you, you will notice in the 
first paragraph that there is no claim here for permanent 
injuries by the plaintiff. It is specifically designated. 

Now he has testified to something that he alleges is a 
permanent injury. 

38 MR. WILLCHER: He did not say—you ob¬ 

jected to him testifying about that and the Court 
struck it out. 

MR. CANFIELD: He is talking now about a perma¬ 
nent injury. 

MR. WILLCHER: He has a right to show the jury 
what the injuries are as a result of the accident. 

MR. CANFIELD: He made no claim for it until now. 

THE COURT: Plaintiff No. 2 apparently— 

MR. CANFIELD (interposing): This is No. 1. 

THE COURT: Under the new rules, in the absence of 
surprise, the evidence does not have to follow the pleadings. 

Now, of course, if this was a matter which the defendant 
could not meet without an extension of time, the Court 
would have to grant a continuance, but as far as the Court 
can see, you could make a defense just as well with the 
testimony in or not. 



MR. CANFIELD: I always take this position, that 
candor in all these cases with the jury and the Court js what 
makes good lawyers. 

THE COURT: There is no question about that. 

I am thankful that I did not write the new rules, very 
thankful. They were written largely by men that never were 
in a courtroom. 

MR. CANFIELD: I have often said that. 

THE COURT: Yes. 

MR. CANFIELD: Here is the discussion that 

39 we have now, when we have a pretrial order signed 
and limited to certain claims, and then I say to per¬ 
mit evidence outside the claim at this time would be to 
enlarge the record and in an unjustifiable way, and I jobject. 

THE COURT: The Court thinks the new rules per¬ 
mit it. 

As a matter of fact, as I understand it, what the plain¬ 
tiff has testified to is something he has exhibited to the 
jury, and the jury has to draw their own conclusion. 

The Court does not think it sufficiently hurtful to the de¬ 
fendant to justify striking it out at this stage of tlie pro¬ 
ceeding. 

«•••••!• 

j 

40 Q Was she able to do her wifely duties around 
the house? A No, not for at least four days or 

five days. 

• ••••*• 

r 

i 
i 

Q I show you these bills, and I ask if ybu can 
identify them (handing paper writings to the wit- 


42 
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ness). A (After examining the documents last referred 
to) Yes, that is the Casualty Hospital bill, paid. 

Q For what services was this bill rendered? A For 
the services of the stitches, and so forth, and the expenses 
at that hospital. 

Q For you or your wife? A No, for Mrs. Sims, my 
wife. 

Q You have paid that bill? A Yes, I have paid that 
bill. 

MR. CANFIELD: How much is that bill, Mr. Will- 
cher? 

MR. WILLCHER: Eight dollars. 

MR. CANFIELD: Eight dollars? 

MR. WILLCHER: Yes. 

Is there any objection to it? 

MR. CANFIELD: Oh, no. 


• • 







44 MR. WILLCHER: All right. That is what I 

want. 

Your Honor, we have stipulated that this bill or these 
bills show a charge to Mr. Sims for Mrs. Sims for $13.00, 
for Dr. J. Raymond Raedy. 


• •••••• 


Q Now, Mr. Sims, at the present time do you feel any 
results or effects of the injuries you sustained at the time 
of this accident? A No, except the scar, and every 
45 now and then on my left side near the ribs I have a 
pain. 
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70 Q Now, let me get to the injuries a little bit: 

You have indicated an injury to your hand land an 

injury to your leg? A Right. 

Q What doctor treated you? A No doctor treated me. 
I did not go for medical aid. 

Q They were not sufficiently important, the injuries, to 
have a doctor, were they? A I don’t know. I let them 
take care of themselves. I was too concerned about tjiie two 
young ladies to worry about myself. 

Q From that day to this, Mr. Sims, you have never con¬ 
sulted a doctor about the injury? A I have consulted him 
about the pain. 

Q And he treated you? A Not for that. 

Q What has he treated you for? A Wh&tmay 

71 be a neurotic condition. He put the electricj treat¬ 
ment on mv shoulder and on the arm. 

Q You did not have any treatment for your shin, did 
you? A No, sir, I have not. 

Q When the doctor examined you for the neurotic con¬ 
dition, did you expose the injury to him? A I told him 
what happened. 

Q lam talking about the shin. A No, sir. 

Q You did not exhibit it to the doctor? A 
think it necessary. 

Q You did not think it important? A What? 

Q The injury to the shin. A No, I did not. 

Q And you have not had one single medical treatment 
for anything as a result of the injury? A I have not; no, 
sir. 

Q And you were at work the next day? A No, sir; I 
was off two days. 

Q You were off two days? A This is right. 


I <^id not’ 


f 
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72 Q The only medical or hospital bill that yon in¬ 
curred for Mrs. Sims is $21; that is a fact, is it not? 
A That is true. 

»•••••• 


77 Q I direct your attention to the date on the bilL 

The bill for $535.75 is dated 5/30/45, meaning May 
30,1945? A Yes. 

Q That says “full payment”? A Yes. 


• •••••• 


114 


Dr. J. Raymond Raedy 


• •••••• 


Direct Examination 


• •••••• 


117 Q Doctor, drawing your attention to somewhere 
in the neighborhood of February 24, 1945, did you 
have occasion to treat Mrs. Sims for any injuries she had 
received? A Yes. Mrs. Sims came into the office one 
morning and told me that she had been in an automobile 
accident, and had been treated at Casualty Hospital, and 
would like for me to take care of her, so I started to take 
care of her. 

Q Did you make a physical examination of Mrs. Sims? 
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i 

i 

A Well, she had been wounded—I examined the bounds 
and bruises. 

Q You say you examined the wounds and the b)ruises. 
Was there any physical evidence of bruises and wounds at 
that time, Doctor? A Yes. She had a cut, a laceration 
of her eye, and she had a few stitches in it, and tfyey had 
been put in, as I recall, at Casualty. 


By MR. WILLCHER: 

Q Did you prescribe any treatment for Mrs. Sinis* con¬ 
dition? A I do not recall prescribing anything. I 

118 may have given her a nerve tonic. I do not recall, but 
I treated the wound. 

Q Did you notice anything other than about this lacera¬ 
tion of Mrs. Sims? A She was bruised and battered. 

Q Did she evidence any pain and suffering, Doctor? A 
None except the soreness from the wounds and bruises. 

Q Did you prescribe for her that she should remain off 
from work for any period of time? A I imagine! I told 
her to stay home until the bandage was removed from her 
forehead. 

I 

I 

Q Did you look at her forehead yesterday? A Yes. 

Q Did you notice whether or not there was any evidence 
of a wound ? A She has a little scar. 

Q In your experience as a physician, can you tell us 
what your opinion is as to whether or not thjls scar 

119 will be permanent? A Well, as I remember the 
cut, the cut was through the skin, and, in my opinion, she 
will probably have a scar there as long as she lives. 


I 
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• • • • • • • 


Q Now, Doctor, drawing your attention to Miss Mor- 
ganstem, what was the first time that yon saw her? A 
When Mrs. Sims brought her in the same morning. 

Q Did you examine Miss Morganstem’s physical condi¬ 
tion? A Yes. 

Q Tell us what the results were of your examina- 
120 tion, Doctor. A Well, she was more or less like 
Mrs. Sims, only a little bit more. 

She was bruised and battered up. I remember her lip 
being battered, her face was battered, and I think her knee 
was battered and bruised, and she had these cuts across her 
forehead, I think three cuts, three lacerations. 

Q Can you tell us how many stitches, if any, were re¬ 
quired to be sutured? A She had been sutured at Cas¬ 
ualty, too, and there were eleven stitches, I believe. 

Q How many times did you treat Miss Morganstem, 
Doctor? A Five times. 

Q Did you render her a bill for services which you ren¬ 
dered her, Doctor? 




Q Can you tell us the result of vour examination the 
last time you saw her? A Well, like Mrs. Sims, 
121 Miss Morganstem seemed to be more severely in¬ 
jured than Mrs. Sims, and she had three good lacera¬ 
tions, and, as I say, they were pretty deep, as far as I could 
tell, through the skin at least, and, in my opinion, she prob¬ 
ably will have those scars just about as long as she lives. 

Q Doctor, I show you this bill and I will ask you if you 
can identify it (handing a paper writing to the witness). A 
That is right. 



Q Is that your bill? A Yes. 

Q That is a bill that you rendered for the service that 
you performed? A I believe so. Did I? I believe it is. 

Q And that is a bill of $13 to Mrs. Sims and $15 io Miss 
Morganstern? A That is right. 


122 Q Now, Doctor, at the time you examine^ Miss 
Morganstern, can you tell us what her nervous con¬ 
dition was? A Well, she was upset because she hhd been 
in an automobile accident. 

Q Did you prescribe anything for this condition? A 
Well, I really would not know now. 

I may have given her something for her nerves; I cannot 
say definitely. 

Q You don’t recall? A No, I don’t recall. 

Q And you have no record of it? A As far as I know, 
if I did have, it is lost. 

• • • • • * • 


232 Jack Willis 

l 

• • • * • • | # 


245 


Cross Examination 


By MR. WILLCHER: ; 

Q Willis, have you ever been convicted of a felony or a 
misdemeanor? 

MR. CANFIELD: Wait a minute. That is a highly 
improper question. 

THE COURT: The examination as to his crejlibility 
is in the discretion of the Court. 
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MR. CANFIELD: The form of the question I object 
to: Have you ever been convicted of a felony or a misde¬ 
meanor. That is a highly improper question. 

Are you the same Jack Willis that was convicted—that 
should be the question if any question like that is asked at 
all, and he should identify the time and the place. 

I submit that what he has asked is an entirely improper 
question. 

MR. WILLCHER: I submit that the question is 
proper. 

THE COURT: I think so. I do not see anything im¬ 
proper. 

MR. CANFIELD: We object to the question. 

THE COURT: The objection is overruled. 

MR. WILLCHER: Would you mind reading the ques¬ 
tion? 

THE WITNESS: What is it? 

246 THE REPORTER (reading): 

“Question: Willis, have you ever been con¬ 
victed of a felony or a misdemeanor?” 

THE WITNESS: Convicted? I don’t know, sir. 

By MR. WILLCHER: 

Q You don’t know? A I don’t know what you are 
talking about. I don’t know what you are talking about. 

Q Do you know what the word “crime” means? A 
Crime? 

Q Yes. A Yes. 

Q Have you ever been convicted of a crime? A It 
don’t amount to nothing, speeding and things like that. 



MR. CANFIELD: In order to make sure that my ob¬ 
jection is properly there, I will go further and ask the Court 
to withdraw a juror and declare a mistrial. 

THE COURT: The motion is overruled. 

I did not hear the answer. 

Will you read the answer? 

The Reporter (reading): 

“Answer: It don’t amount to nothing, speeding and 
things like that.” 

Will counsel approach the bench? 

257 (Thereupon counsel for the respective parties and 
the reporter approached the bench and the following 
occurred out of the hearing of the jury:) 

THE COURT: What was the basis of your qjiestion 
as to whether he had been convicted of a felony or ajmisde- 
meanor? 

MR. W1LLCHER: I just wanted to know ^or the 
benefit of credibilitv. 

THE COURT: No. I will have to tell the jury about 

that. 

That is all, gentlemen. 

You have no right to ask a question like that unless you 
have some basis for it. 

MR. WILLCHER: I had this basis: I had the jrecord 
of seven convictions against a driver by the name of Jeeter. 

MR. CANFIELD: What did you ask him the question 

for? 

MR. WILLCHER: Let me finish. I have an id^a that 
this fellow Willis may also have been one of those. 

I 

THE COURT: Because you have a record of convic¬ 
tions of Jeeter? 


MR W1LLCHER: They had been associated together, 
and I thonght maybe they would be the same type. 

THE COURT: Yon have no right to ask a question of 
that kind unless you have basis for it, sir. You have no 
right to impeach a man’s integrity in court in that fashion. 

MR. WILLCHER: I have not impeached his integrity. 

THE COURT: Understand it It is very im- 
258 proper. 

(Counsel for the respective parties and the re¬ 
porter thereupon resumed their places in the courtroom and 
the following occurred within the hearing of the jury:) 

THE COURT: Gentlemen of the jury: When counsel 
for the plaintiff asked this last witness whether he had been 
convicted of a felony or a misdemeanor, the Court allowed 
the question to be asked because the Court assumed that 
counsel had a basis for the question, but it appears that he 
did not and, therefore, the question is very improper and 
if the Court had known that counsel had no basis for the 
question, the Court would not have allowed it to be asked. 

Now, in saying that, let’s all just understand it should 
not influence you one way or another insofar as your ulti¬ 
mate decision in this case is concerned, but it is fair to the 
witness and fair to the Court that is administering justice 
for the Court to make the statement it has just made. 

The incident is closed. Let us all forget it. 

Proceed, gentlemen. 

MR. CANFIELD: Call Raymond A. Devlin. 


• • • • • 


319 


Discussion of Prayers 
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320 MR. CANFIELD: I think No. 10 is inartfully 
drawn, but it seems to state the law which I presume 

your Honor would give as part of your Honor’s general 
charge anyhow. 

THE COURT: Do you concede that prayer? 

MR. CANFIELD: I think I will concede it, to save 
time. 

THE COURT: All right. 

I 

THE COURT: All right, sir. ! 

MR. CANFIELD: But, coming back to No. ly if it 
please the Court, on the first, second, third line of plaintiffs ’ 
No. 1, the expression “lesser number or a presumption or 
other evidence”—I don’t know what he means by that. 

i 

THE COURT: “Lesser number or a presumption or 
other evidence”. j 

In other words, he does not class a presumption as evi¬ 
dence. 

MR. CANFIELD: What presumptions would thfere be 
in this case? 

THE COURT: Is that all you object to? 

MR. CANFIELD: Yes. 

THE COURT: I think that should be stricken out. I 
do not think it is clear. 

I 

• • ’ • • • • • 

l 

321 MR. WILLCHER: That is granted as amended? 


I 


f 





THE COURT: That is granted as amended, 
and yon want an exception! 




MR. CANFIELD: Now, No. 3. 

THE COURT: Some fellow got mad because he lost 
a case and drew a prayer to win the same case the next 
time. 

MR. CANFIELD: Plaintiff’s prayer No. 3, I concede 
the first paragraph of No. 3. 

The second paragraph, “In this connection, however, 
there is one exception to be noted. Contributory neg- 
322 ligence has been charged against only the plaintiff, 
Michael R. Sims, and this defense is submitted to 
you. Therefore, instructions concerning the subject of con¬ 
tributory negligence apply only as between that plaintiff 
and the defendant.” 

That is all right. However, we also charge negligence on 
the part of the defendant. We are not limited in our argu¬ 
ment to the jury to the doctrine of contributory negligence. 

I expect to argue, if you grant the prayer, that the plain¬ 
tiff was the sole cause of the accident and that ends the 
case. 

MR. WILLCHER: This prayer is not in opposition to 
his theory. 

• •••••• 


323 


THE COURT: 
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Your contention, of course, is that if the plaintiff’s neg¬ 
ligence was—the plaintiff Sims’ negligence, was the sole 
negligence, and there was no other negligence, the other 
plaintiffs cannot recover either. 

MR. CANFIELD: Correct. 

THE COURT: Which is correct. 

I do not believe that prayer is misleading, especially yhen 
there are other prayers in the case which cover the point 
you have in mind. 

MR. CANFIELD: Maybe we can cure the objection 
by striking out the words “one exception to be noted’t and 
say “there is an exception to be noted”. 

THE COURT: That does not hurt you any, Mr. Will- 
cher. 

MR. WILLCHER: Not at all. 

MR. CANFIELD: “an exception”. I 

THE COURT: No. 3 is granted as amended. 

• # # « • # # 

324 MR. CANFIELD: Then I withdraw my objec¬ 
tion to the first line. 

I do not object to the second, or third, or fourth Num¬ 
bered paragraphs. “The costs and expenses to which he 
has been placed in providing medicines, hospitalization^ and 
medical care to cure his wife of her injuries”—there is no 
evidence of that at all, is there? 

• * * * * • * i 


325 MR. CANFIELD: If she did not—oh, w^ll, I 
withdraw the objection. 

I 


I 

i 

i 

| 

i 

i 
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THE COURT: All right. Is there anything further* 
Mr. Canfield? 

MR. CANFIELD: I think the rest of that is all right. 

THE COURT: All right. 

MR. CANFIELD: May I look at it again? 

I think that is a fair statement. 

That means that the whole prayer may be granted? 

THE COURT: Yes. 




327 MR. WILLCHER: An exception? 

THE COURT: Yes. 

MR. CANFIELD: Now, No. 11, the last paragraph, as 
I look at it there, again we have it limited. “If you find 
from the evidence that the defendant violated the regula¬ 
tion”. 

Of course, he includes No. 25-B which I rely on as 
against the plaintiff. 

So the end of the prayer should read: “If either of 
them violated the regulation”. 

THE COURT: That is not cured, you think, by the 
last sentence? 

MR. CANFIELD: Yes, but it does not take out Sims. 
It may be all right for the two lady plaintiffs, but not Sims. 

MR. WILLCHER: It says “your verdict shall be for 
the lady plaintiffs.” 


• •••••• 
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32S MR. CANFIELD: Well, I assume your Honor 

will charge generally on the effect of the prayjer to 
indicate what we are contending for, that if this was a com¬ 
bination of negligence of Mr. Sims and this colored! boy, 
that can defeat the right of action against Mr. Sims, and 
that leaves it to the jury whether or not our driver’s Negli¬ 
gence has caused the damage to the lady plaintiffs. 


******* j 

i 

• * I 

THE COURT: After I read the prayer to the jfiry, I 
will make the general charge, and counsel can come tb the 
bench and indicate if I have covered everything. 

.* • * • * • • i 


329 Now, Mr. Willeher, do you concede any of thb de¬ 
fendant’s prayers? 

MR. WILLCHER: I concede the first, if something is 
added at the bottom of the prayer. 

THE COURT: The first one, you say? 

MR. WILLCHER: Yes, your Honor, if you add after 
the words “bars his recovery as indicated in this instruc¬ 
tion”, the words “provided the negligence contributes to 
the accident”, or words to such effect. 

THE COURT: I think I should say, gentlemen, though 
I don’t want to put myself in a position of objecting to Any¬ 
thing which the plaintiff concedes, but I think I should make 
my own views of the law very plain, as I have in every Ojther 
case where the same question has arisen. 

For instance, I do not think the words in the third line 

7 i 

“in any wise” should be in the prayer, and I do not think 
the last sentence should be in the prayer. 


I 

I 
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While in this jurisdiction comparative negligence is not 
recognized, yet the Court does not think it is proper to 
emphasize to the jnry that a mere scintilla of negligence 
would defeat a recovery. I do not think it should be empha¬ 
sized in that way. 

330 I am not going to strike it out, if you do not object 
to it 

MR. WILLCHER: I will object to it and ask that it be 
stricken. 

THE COURT: That is my settled rule, not to empha¬ 
size the fact that the comparative negligence law is not in 
existence in this jurisdiction. 

The third line, the words “in any wise’’ are stricken, 
and the last sentence of the prayer is stricken, and you have 
an exception, Mr. Canfield. But, would you like the prayer 
as amended, anyway? 

MR. CANFIELD: No. I want the prayer as I con¬ 
tend for. I think it states the law. 

THE COURT: You will have your exception. 

MR. CANFIELD: Yes, sir. 

THE COURT: And I will give the prayer as amended 
and also, if you wish, without losing your exception. 

MR. CANFIELD: Well, I will argue the rest of the 
prayer. 

THE COURT: Granted as amended, with an excep¬ 
tion. 




• • 




331 MR. CANFIELD: I might suggest this. They 
do cover the same point. 

I withdraw my objection to No. 9 if my No. 3 is granted. 
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#«*#•«* | 

. | 

334 THE COURT: Let me fill it in and I will pead 
it to you. 

Now, Mr. Canfield, “he is guilty of negligence, and if his 
negligence directly contributed to the happening of the acci¬ 
dent, then it is a bar to the male plaintiff's right of recov¬ 
ery against the defendant." 

MR. CANFIELD: That is all right. I accept the 
amendment. 

335 THE COURT: All right. 

ME. WILLCHEE: And No. 9 of the plaijitiff 
is conceded? 

MR. CANFIELD: I will withdraw my objection. | 

THE COURT: You say you withdraw your objection 
to it? 

MR. CANFIELD: Yes, I do, your Honor. j 

******* 

* i 

i 

I 

337 MR. WILLCHER: If your Honor please, I 
think No. 5 is bad law and I object to it in toto. 

i 

i 

i 

*•*•••* 

MR. WILLCHER: We have in the District of Colom¬ 
bia a doctrine known as the doctrine of concurring negli¬ 
gence, that is, when two persons contribute to the causing 
of an accident, the third person injured has a right 

338 of recovery against both or either of them, and tjiat 
the cause if the accident is established, and that [the 
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plaintiff need not prove that each of the defendants was the 
sole proximate cause of the injury that befell the plaintiff. 
That is set out in Danzanski v. Zimbalist. 






339 MB. WILLCHER: In drawing the prayer, Mr. 
Canfield overlooked the fact that we have three plaintiffs in 
this case and that the liability or that the action of the three 
plaintiffs is different. 

All of these three plaintiffs were passengers, one a driver 
and we have two passengers. They need not prove that the 
negligence of Behrman was the sole proximate cause of the 
accident. They need only prove that the negligence of Sims 
contributed to the accident or concurred with the negligence 
of Behrman’s man. 

THE COURT: That is not only the rule here, but it is 
everywhere. 

MR. WILLCHER: This prayer does not say that. 
THE COURT: Am I right? 

340 MR. WILLCHER: It says: 

“The jury are instructed as a matter of law that be¬ 
fore any of the plaintiffs can recover in this case, the 
plaintiffs must establish by a fair preponderance of the 
evidence that the defendant Behrman, acting through 
his agents, servants and employees, was negligent at 
the time and place of the collision and that this negli¬ 
gence” — 

Here is the faulty part of the prayer, and you have 
amended it to read: 

—“was the proximate cause of the accident and thd 
injuries sustained. It is not enough for the plaintiffs to 
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prove that the driver of Behrman was negligent in the 
operation of the truck, but they must also prove that it 
was the driver’s negligence which was the proximate 
cause of the accident.” 

That is not good law. 

THE COURT: It is the law, but it would not do for a 
jury, because it would mislead the jury, I think, myself; Mr. 
Canfield. 

The Court denies Defendant’s Prayer No. 5. 

MR. CANFIELD: And I note an objection and an ex¬ 
ception. 

THE COURT: Yes. 

I 

I 

• • • • • • • | 

353 Counsel will please approach the bench. 

(Thereupon counsel for plaintiff and defendant 
approached, and the following occurred out of the hearing 
of the jury: 

THE COURT: Anything further? 

MR. CANFIELD: I think your Honor has failed to 
give an instruction on the burden of proof. 

MR. WILLCHER: Your Honor has covered that in 
the prayers. 

THE COURT: That is the last one. 

MR. WILLCHER: Yes sir. j 

354 THE COURT: That is overruled. 

(Thereupon the following occurred in the presence 
of the jury. 
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THE COURT: Gentlemen, I am sure yon have in 
mind the general instructions which cover every case of 
this character, and that is that the burden of proof is al¬ 
ways upon the plaintiff to establish the right of recovery, 
that means the weight of the evidence, or the preponder¬ 
ance of the evidence. In other words in order for a plaintiff 
to recover, the plaintiff’s testimony must preponderate in 
your minds. 
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BRIEF FOR APPELLEES 


Appeal from the District Court of the United States 
for the District of Columbia 



STATEMENT OF THE CASE 

We concur in the Statement of the Case contained on 
page 2 of appellant’s brief. 

SUMMARY OF ARGUMENT 

1. On examination of the jury panel on voir dirp, they 
may be questioned within the discretion of the CouH con- 

I 


i 

l 


i 
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ceming acquaintanceship with counsel and counsel’s assoc¬ 
iates. The inadvertent answer by a juror that he has pur¬ 
chased life insurance from an associate of counsel is not 
error. 

2. It is proper cross-examination of a witness seen for 
the first time at the trial to question him whether he had 
been convicted of crime. If such examination is improper, 
its impropriety was corrected by an instruction from the 
Court to disregard such evidence. 

3. The language of the instructions to the jury is a 
matter for the Court’s determination. In order to assign 
such charge as error, counsel must object to the charge, 
pointing out specifically wherein such charge is erroneous 
or fails to cover the instructions requested. 

4. No testimony not within the issues of the pretrial 
order was admitted. Nevertheless the scope of the testi¬ 
mony to be admitted is within the sound discretion of the 
trial Court. If appellant is unprepared to meet such is¬ 
sues, he is entitled to a continuance for that purpose. 

5. A motion for a new trial based upon the excessive¬ 
ness of the verdict is not reviewable on appeal. 

ARGUMENT 

I 

It is not Error for a Juror on Voir Dire to Voluntarily 
State that he had Bought Life Insurance from an 
Associate of Defendant’s Counsel 

During the impanelling of the jury appellees asked 
whether any of the panel knew any associates of defen¬ 
dant’s counsel including Leopold V. Freudberg. Juror 
King replied that he knew Freudberg. He was then asked: 
*‘Mr. King, may I inquire what the nature of your ac- 
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i 

l 


quaintance with Mr. Freudberg is?” He replied, “t went 
to school with him and bonght insurance from him when 
he was with the Massachusetts Mutual Life Insurance Com¬ 
pany.” There was no showing that Freudberg was still 
with the life insurance company or that the appellant had 
purchased any kind of insurance. 

On the basis of this question and answer the appellant 
moved for a mistrial, although appellant had not objected 
to the question. The Court overruled the motion, put of 
this episode appellant seeks to establish that appellees 
deliberately brought into the case and placed before the 
jury that appellant was insured against liability. 

The question did not call for the answer elicited, hor did 
the answer indicate that the appellant was insured. As 
, a matter of fact appellant did not strike the juror from 
the panel. The examination of the jury on voir &ire is 
within the sound discretion of the trial court. Howdate vs. 
V . S. 7 App. D. C. 217. 

The Howgate case relied on Reynolds vs. U. 8 ., 98 U. S. 
145, 25 L ed. 244, wherein the Court said: 

“To make out the existence of the fact (juror’s im¬ 
partiality) the juror who is challenged may jbe ex¬ 
amined on his voir dire and asked any questions that 
do not tend to his infamy or disgrace.” 

In Carpenter vs. U. S., 69 App. D. C. 306, 100 F ?nd 716 
a juror knew counsel but did not become aware of the 
fact until after the trial had commenced. A motion for mis¬ 
trial based on this fact was denied. On appeal the lower 
court was upheld. The Court stated: 

“It is the duty of every juror to answer questions 
affecting his qualifications honestly, and if lie con¬ 
ceals a material fact which, if disclosed, would probably 
have induced counsel to strike him from the jury, a 
new trial should ordinarily be ordered.” 
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It is material to counsel to know whether the prospec¬ 
tive jurors are acquainted with opposing counsel and their 
associates. This is true even though such acquaintance 
would not necessarily be a basis for a challenge for cause. 
It is submitted that the trial court did not err in permitting 
the question to be asked. 

The effect of the answer to the question is not such as 
required the trial court to order a mistrial for injection 
of insurance into the case. The precise question has never 
come before this court nor any other court that appellees 
have been able to locate. Similar questions have, however, 
been discussed many times. Brook vs. Crosson, 61 App. D. 
C. 159, 58 F 2nd 885, relied on by appellant states that as a 
general rule it is error for a plaintiff to introduce into 
evidence for the jury the fact that defendant is covered 
by casualty insurance. In that case, however, the facts 
were that the plaintiff testified that defendant told him 
he was insured. The trial court permitted the jury to con¬ 
sider such evidence with the other evidence admitted. This 
was held to be error. 

This rule is subject to certain exceptions. Appellant 
contends the mere mention of insurance is sufficient to 
create reversible error. This is not true. In Hoagland vs. 
Chestnut Farms Dairy, 63 App. D. C. 357, 72 F 2nd 729, 
relied on by appellant, counsel for plaintiff sought the 
court’s permission to interrogate on voir dire the jurors 
whether any of them were engaged in the insurance busi¬ 
ness. The lower court refused such permission. This action 
was upheld by the appellate court on the ground among 
others that no suggestion was made to the court that any 
member of the jury panel was engaged in the insurance 
business or had been engaged in the insurance business, 
nor was it shown or admitted that the defendant was in¬ 
sured against casualty. What would have been the de¬ 
cision of the court had such a situation developed is not 
stated in the opinion. The following cases all hold that the 


jury may be examined on voir dire as to their connection 
with insurance companies. 

Brarnan v. Wiley 
119 F 2nd 991 

I 

Andrews v. Hotel Sherman 
138 F 2nd 524 

Eppinger v. Sheely 
24 F 2nd 153 

New Aetna Portland Cement Co. v. Hatt 
231 F 611, 145 CCA 497 

Wagner Electric Co. v. Snowden 
38 F 2nd 599 

Bass v. Dehner 
103 F 2nd 599 

Certiorari denied 308 U. S. 580 

Cleveland Nehi Bottling Co. v. Schenk \ 

56 F 2nd 941 

City Ice and Fuel Co. v. Dankiner 
52 F 2nd 929 

All of the decided cases hold that the injection of in¬ 
surance into the case is only reversible error where the 
plaintiff does so with the intent and purpose of prejudic¬ 
ing the jury. Paxson v. Davis, 62 App. D. C. 146, 65 F 2nd 
492. A plaintiff many introduce insurance into the case 
where it is necessary as bearing upon the credibility of a 
witness or some other material issue. It must be fcept in 
mind that in this case the appellees did not introduce any 
evidence that the appellant was insured, nor did th 4 appel¬ 
lant do so. This entire question arises out of the answer by 
the juror on voir dire that he had in the past purchased 
life insurance from counsel’s associate. The appellant 
seeks to twist that statement into reversible error. \ 

1 

1 

Appellant, to establish error, relies on Pickwick State 
Lines v. Edwards, 64 F 2nd 758; Stewart v. Bruce f 179 F 
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350; and JanSe v. Haywood, 270 Mich. 632, 259 N. W. 347* 
none of which are pertinent. 

In the Pickwick State Lines case, supra, plaintiff’s coun¬ 
sel in the presence of the jury stated to the court he was 
advised that defendant was insured. The court thereafter 
questioned the panel concerning their insurance connec¬ 
tions. In addition plaintiff cross-examined a witness as to 
insurance and argued insurance to the jury. 

In Steitiart v. Bruce, plaintiff’s counsel asked a juror, 
“Does your firm carry any insurance in the Ocean Lia¬ 
bility Insurance Co?” 

“Would the fact that the Ocean Liability Insurance Com¬ 
pany, if such should be the fact, was the real defendant 
in the case, and the one who was defending, make any dif¬ 
ference in case vour company was insured by them?” 

In Jarise v. Haywood, supra, the jurors were questioned 
if they knew a certain known insurance agent, not a wit¬ 
ness in the case or associated in any way with the parties 
or counsel. They were further asked if they were inter¬ 
ested in any insurance company as “officer, agent, or stock¬ 
holder.” In addition thereto insurance was argued to the 
jury. 

It is plain that these cases are no authority for the prop¬ 
osition that inadvertent mention of insurance is ground 
for a mistrial. It is submitted that no error was committed 
in the lower court. 


It. 

It is Proper Cross-Examination to Ask a Witness for Pur¬ 
poses of Impeachment of his Credibility Whether the 
Witness has been Convicted of a Crime 

When confronted by a witness whom counsel had he 
seen, can counsel cross-examine the witness as to convic¬ 
tion for crime without having the record beforehand? 
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In Alford vs. U. S. 282 U. S. 687, 54 S. Ct. 218 the Court 
had before it the question of how far the defense could 
go in cross-examining a witness. In discussing this ques¬ 
tion the Court said: 

“Cross-examination is a matter of right”. 

• • • • * 


“Counsel often cannot know in advance wh|at perti¬ 
nent facts may be elicited on cross-examination. For 
that reason it is necessarily exploratory; and the rule 
that the examiner must indicate the purpose qf his in¬ 
quiry does not in general, apply ... It is the essence 
of a fair trial that reasonable latitude be gjven the 
cross-examiner, even though he is unable to jstate to 
the court what facts a reasonable cross-examination 
might develop.” 

Section 14-305,1940 D. C. Code provides that a Witness’s 
conviction of crime may be given in evidence to ajfect his 
credit either by cross-examination or by evidence aliunde. 
In Williams vs. U. S. 3 Fed 2nd 129, after examining the 
authorities, the Court concluded this question was proper: 

j 

“Mr. Sparks, Have you been convicted of a felony?” 

On page 136 the Court said: 


“Our conclusion in the whole matter is tha^; a wit¬ 
ness may be asked on cross-examination, for thq honest 
purpose of affecting credibility, whether he has been 
Convicted of a felony, subject to such limitation as the 
sound discretion of the court may dictate to prevent 
abuse of the rights; that the questioner is bound by 
the reply, unless the record of conviction is produced 
to refute the answer of the witness.” 

In the District of Columbia this question was before the 
Court several times: In the leading case of Cliftoii vs. U. 
8^ 54 App. D. C. 104, 295 Fed 925, the defendant, charged 
with negligent homicide, ^as questioned concerning former 
convictions for speeding in the District of Columbia. He 


i 

I 


i 


i 

i 
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denied the convictions, and the prosecution failed to pro¬ 
duce other evidence to refute the denial. The questioning 
of the witness concerning the convictions was assigned 
as error. This Court held that such questioning was not 
error and further held that if the witness had testified 
falsely, the prosecution could have shown by evidence 
aliunde that the defendant had been convicted of speeding. 
The Court said: 

“Since defendant denied that he had been formerly 
convicted and counsel abandoned the matter, it is dif¬ 
ficult to understand wherein defendant could be preju¬ 
diced. If the denial was false, counsel for the prosecu¬ 
tion could have pursued the matter, and established 
the convictions by evidence aliunde, or by a certificate 
by the clerk of the Court wherein the conviction was 
had.” 

Appellant contends that Clawans vs. D. C., 61 App. D. 
C. 298, 62 Fed 2nd 388 apparently overrules the Clifton 
case. In the Clawans case a conviction of the defendant of 
violating a municipal ordinance against the sale of rail¬ 
road tickets was admitted to impeach the credibility of the 
defendant. This court held that the admission of such 
, evidence was error and indicated that only crimes amount¬ 
ing to felonies or misdemeanors involving moral turpitude 
could be used for impeachment. This question was again 
before the court in Bostic vs. U. S., 68 App. D. C. 167, 94 
Fed 2nd 636, wherein the defendant was charged with first 
degree murder. There was introduced against him for im¬ 
peachment his prior conviction of simple assault. The de¬ 
fendant contended that simple assault was a misdemeanor 
not involving moral turpitude and inadmissible for im¬ 
peachment. This court modified the language of the Claw¬ 
ans case and stated that it had no power to modify the 
plain language of the statute. It held that proof of a for¬ 
mer conviction of any crime regardless of grade may be 
used for impeachment. It expressly affirmed Clifton vs. U. 
S., supra, holding speeding admissible for impeachment. 




In the District of Columbia speeding is a crime,! Section 
40-605, 1940 D. C. Code. (Mar. 3, 1925, 43 Stat. il23, cli. 
443, §9; July 3,1926, 44 Stat. 814, ch. 739 §5; Feb. 27, 1931, 
46 Stat. 1427, ch. 317; June 24, 1936, 49 Stat. 1901,! ch. 749; 
Nov. 25, 1942, 56 Stat. 1023, ch. 642, §1.) 


This question was discussed prior to the above cited 
cases in Gordon vs. U. S., 53 App. D. C. 154, 289 ^ed 552. 
The defendant was cross-examined by the prosecuting at¬ 
torney as to conviction in the Police Court on several occas¬ 
ions of offenses against the law. He replied thatj he had 
been convicted on one occasion of petty larceny land on 
another of robbery, but did not remember having been 
convicted of the other offenses about which he was ques¬ 
tioned. He urged that the court erred in permitting the 
examination because the right to inquire as to suiih facts 
on cross-examination only exists when the court’s) certifi¬ 
cate of the convictions “is at hand and to be offered!”. This 
court said: 


“No objection was made by him on this grpund at 
the time the questions were propounded, or I at any 
other time. But even if objections had been made, 
it would have been the duty of the court to Pverrule 
it. The section of the code referred to provides! in part 
that the fact of previous conviction may be given in 
evidence to affect the credit of a witness, ‘eithpr upon 
the cross-examination of the witness or by evidence 
aliunde, and the party cross-examining him shall not 
be concluded by his answers as to such matters. In 
order to prove conviction of crime it shall not bfe neces¬ 
sary to produce the whole record of the proceedings 
containing such convictions, but the certificate, under 
seal, of the clerk of the Court wherein such proceedings 
were had, stating the fact of the conviction hnd for 
what cause, shall be sufficient’. According to ihis the 
certificate is necessary only in order to prove previous 
convictions where the defendant being examined denies 
the convictions. Here there was no effort i^ade to 
prove the convictions which he said he did not Remem¬ 
ber. The government rested satisfied with his admis- 
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sions of two convictions, one for petty larceny and the 
other for robbery.” 

The proof of convictions by cross-examination was fur¬ 
ther approved by this Court in Hall vs . Gordon, 76 TJ. S. 
App. D. C. 33,128 Fed 2nd 461. 

If this Court should disagree that such evidence was ad¬ 
missible, nevertheless, no error was committed for the 
' trial court in clear and uncertain terms instructed the 
jury to disregard such impeaching evidence. It must be 
presumed that the jury followed such instruction. In Pen¬ 
nsylvania Company vs. Roy, 102 U. S. 452, 26 L ed 141 
wherein the trial court in a negligence action had per¬ 
mitted evidence of the plaintiff’s financial condition be¬ 
fore and after the accident and then instructed the jury 
to disregard such evidence, the Supreme Court in affirm¬ 
ing the lower court said: 

“The charge from the Court, that the jury should 
. not consider evidence which was improperly admitted, 
was equivalent to striking it out of the case. The ex¬ 
ception to its admission fell when the error was sub¬ 
sequently corrected by instructions too clear and posi¬ 
tive to be misunderstood by the jury. The presump¬ 
tion should not be indulged that the jury were too ig¬ 
norant to comprehend, or were too unmindful of their 
duty to respect, instructions as to matters peculiarly 
within the province of the court to determine. It should 
rather be, so far as this court is concerned, that the 
jury were influenced in their verdict only by legal 
evidence. 

Knuckles v. Weathersby 
63 App. D. C. 276, 72 F 2nd 69 

Particularly should this Court disregard such error 
when the appellant fails. to show that the jury did not 
follow the instruction of the court. Junghans v. Junghans, 
72 App. D. C. 129,112 F 2nd 212. It is the duty of the trial 
court and of this Court to disregard harmless error. Fed¬ 
eral Rules of Civil Procedure 61. The burden rests upon 




11 


the appellant to show that prejudice resulted from the 
evidence. Palmer v. Hoffm/m, 318 U. S. 109, at 116 j: 

“He who seeks to have a judgment set aside |beeause 
of an erroneous ruling carries the burden of Showing 
that prejudice resulted.” 

It should be borne in mind that the witness impeached 
was not the appellant but was an employee of the! appel¬ 
lant testifying as to matters testified to by two disinterested 
eye witnesses produced by the appellant, namely William 
F. Kelson and Raymond H. Devlin. Contrary to th^ state¬ 
ment made on pages 8 and 9 of appellant’s brief ithat he 
was appellant’s only eye witness. If the jury Was not 
convinced by the appellant’s disinterested witnesses, is 
there any reason to believe that the testimony of an in¬ 
terested witness would change their minds? 

I 

I 

m. 

i 

The Court’s Charge on Contributory Negligence was Full 
and Complete 

Appellant requested the court to charge the jury \m con¬ 
tributory negligence and included in his prayer the lan¬ 
guage that the slightest degree of negligence established 
by a preponderance of the evidence against Michael Sims 
would bar his recovery. The Court refused to use such 
language but did instruct the jury on the law of contribu¬ 
tory negligence advising them that they could not consider 
the degree of negligence of the parties. Appellant objected 
to the Court’s refusal to grant his instruction in toto. He 
did not, however, object to the court’s charge to th£ jury, 
nor did he point out in any particular wherein the (Jourt’s 
charge to the jury was defective or failed to cover the ques¬ 
tion of contributory negligence. 

This court has held that a party has not any vested in¬ 
terest in any particular form of instruction. In Cohen vs. 


I 
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Evening Star Newspaper Co ., 72 App. D. C. 258, 113 Fed 
2nd 523, this Court said: 

“A party has no vested interest in any particular 
form of instruction. This is true, even though the prof¬ 
fered prayer may be unobjectionable in itself, stand¬ 
ing alone, as a statement of law. What the language 
of the instruction shall be is for the trial judge to de¬ 
termine. If on examination of the entire charge, it 
appears that the jury has been fairly and adequately 
instructed, the requirements of the law are satisfied.’* 

If the appellant was of the opinion that the court’s charge 
did not fairly and adequately instruct the jury on the ques¬ 
tion of contributory negligence, it was appellant’s obliga¬ 
tion to object to the charge and to point out wherein the 
charge was inadequate. Rule 51 of the Federal Rules of 
the Civil Procedure provides: 

“No party may assign as error the giving or the fail¬ 
ure to give an instruction unless he objects thereto be¬ 
fore the jury retires to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the grounds 
of his objection. 

It is significant that the record reveals no objection to 
the court’s charge to the jury. 

In Nunan vs. Timberlake, 66 App. D. C. 150, 85 Fed 2nd 
407 this court said: 

“Exception was taken to the refusal to give the 
instruction requested. No objection or exception was 
taken to the charge given. The charge given in sub¬ 
stance covered the charge requested. Moreover, if the 
appellant believed it did not, it was his duty to point 
out to the trial court wherein the charge given was in¬ 
consistent with the charge requested.” 

It is respectfully submitted that the court committed 
no error in its charge to the jury. 
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I 

I 

I 


IV. 


I 


The Court Properly Admitted the Evidence Concerning 
Injuries of Michael E. Sims 

Appellant contends that the court improperly admitted 
evidence concerning the injuries suffered by Michael R. 
Sims. He contends that the pretrial order concluded the 
plaintiff from showing such evidence. It should f^rst be 
pointed out that the pretrial order was not included in the 
record on appeal and this court has no knowledge from 
the record whether the appellant’s contention is based on 
fact. Appellant contends that Michael R. Sims testified 
his injuries were permanent. This is incorrect. An ex¬ 
amination of the appendix and of the transcript fails to 
reveal any evidence that Michael R. Sims testified his in¬ 
juries were permanent or that anyone on his belialf so 
testified. Irrespective of that, however, the courtf com¬ 
mitted no error in allowing the introduction of evidence 
concerning Sims injuries. Federal Rule of Civil Procedure 
15 (b) provides: 

“If evidence is objected to at the trial pn the 
ground that it is not within the issues made by the 
pleadings, the court may allow the pleadings j to be 
amended and shall do so freely when the presentation 
of the merits of the action will be subserved thereby 
and the objecting party fails to satisfy the court that 
the admission of such evidence would prejudice him in 
maintaining his action or defense upon the iperits. 
The court may grant a continuance to enable the ob¬ 
jecting party to meet such evidence.” 

i 

Appellant does not contend that the evidence went be¬ 
yond the issues raised by the pleadings, but only that the 
pretrial order does not include such issue. With respect 
to the pretrial order, Rule 16 of the Federal Rules of Civil 
Procedure provides: 

“Such order (pretrial) when entered controls the 
subsequent course of the action, unless modified at the 
trial to prevent manifest injustice.” 
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In Rdbenovets vs. Crossland, et al. 78 U. S. App. D. C. 
54,137 Fed 2nd 675, the complaint charged a permanently 
shortened leg, but the evidence disclosed a pelvic tilt and 
spinal curvature. Defendant contended that the plaintiff 
should not have been allowed to prove those injuries. The 
court nevertheless allowed such proof and on appeal, this 
court said: 

t ‘We need not decide whether the complaint gave 
adequate notice of the nature of the injuries. If it did 
not, appellant would have been entitled to a continu¬ 
ance, and we must assume that he would have obtained 
one on request. Federal Rules of Civil Procedure 15 
(b), 28 U. S. C. A. following Section 723 C. He ob¬ 
jected to the testimony, but did not ask for a con¬ 
tinuance. In these circumstances we are satisfied that 
there was no prejudicial error in admitting the testi¬ 
mony/* 

Although appellant objected to the testimony he did not 
request a continuance, nor did he contend that he was un¬ 
able to meet the issue raised by the evidence. In view of 
these circumstances it is respectfully submitted that ap¬ 
pellant could not have been prejudiced and no error was 
committed. 


V. 


The Lower Court Correctly Overruled the Motion for a 
New Trial. In Addition Thereto such Order is not 
Reversible on Appeal 

Appellant contends that the verdict is excessive and, 
therefore, that the court below should have ordered either 
a remittitur or in the alternative a new triaL A court will 
not order a remittitur unless the verdict is so grossly ex¬ 
cessive as to shock the conscience of the court or to indi¬ 
cate that passion or prejudice influenced the jury in arriv¬ 
ing at the amount of its verdict. TEe trial judge can best 



tell the atmosphere of the courtroom, the effect of the! evi¬ 
dence upon the jury, and the nature and extent of the in¬ 
juries sustained by the parties. For these various reasons 
an appellate court will seldom, if ever, review the action of 
a trial court in granting or denying a motion for a new trial 
or the amount of a verdict. This was settled by Fairmoimt 
Glass Works vs. Cub Fork Coal Co ., 287 TJ. S. 474, 53 S. 
Ct 252, 77 L ed 439. The Court said: 

“The rule that this court will not review the action 
of a Federal trial court in granting or denying a| mo¬ 
tion for a new trial for error of fact has been settled 
by a long and unbroken line of decisions; and has been 
frequently applied where the ground of the motion| was 
that the damages awarded by the jury were excessive 
or were inadequate. The rule precludes rights of re¬ 
view of such action by a Circuit Court of Appeal^.” 

* 

CONCLUSION 

It is respectfully submitted that appellant’s brief entirely 
fails to disclose any error in the action of the lower court 
and therefore the judgment of the lower court shoulld be 
affirmed. 

Arthur L. Willcher, 

Sol Rothbard, 

932 Investment Building, 

Attorneys for Appellees. 



